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RECOMVENDED CORDER

On Septenber 28, 1998, a formal adm nistrative hearing was
held in this case in Tallahassee, Florida, before J. Lawence
Johnston, Adm nistrative Law Judge, D vision of Admnistrative
Heari ngs.
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STATEMENT OF THE | SSUE

The issue in this case is whether the Departnent of
Environnental Protection (DEP) should revoke the Petitioner's
exenption fromthe requirenent to obtain a General Permt for

D sposal of Tomato Wash Water under Florida Adm nistrative Code



Rul e 62-660. 805.

PRELI M NARY STATEMENT

On January 28, 1998, DEP issued a Notice of Exenption
Revocation. The Petitioner, then known as Harllee-Gargiulo,
Inc., filed a Petitioner for Formal Adm nistrative Proceeding,
and DEP referred the matter to the Division of Adm nistrative
Hearings (DOAH) on May 14, 1998. In accordance with the parties
response to the Initial Oder, final hearing was schedul ed for
Sept enber 28-29, 1998.

On July 21, 1998, the Petitioner filed a Motion to Correct
Name "due to a corporate restructuring.” On August 5, 1998, an
Order Changi ng Nanme of Petitioner and Amendi ng Caption was
ent er ed.

On August 7, 1998, the Petitioner filed a Mdtion for Summary
Recommended Order. On August 17, 1998, DEP filed a response in
opposition and a Mdtion for Relinquishnment of Jurisdiction.
Initially, the parties requested oral argunent on the notions,
but oral argument could not be schedul ed pronptly, the request
was Wt hdrawn, and an Amendnent to Notice of Final Hearing
(Limting Evidence and Reducing Tine Set Aside for Final Hearing)
was entered on August 24, 1998. Oal argunent was deferred to
final hearing, the evidence at final hearing was limted to
evi dence relevant to the proper interpretation of Florida
Adm ni strative Code Rule 62-660.805, and the tinme set aside for
the final hearing was reduced to three hours.

At final hearing, the Petitioner had one exhibit admtted in



evidence as Petitioner's Exhibit A and the Departnent had two
exhibits admtted in evidence as Departnent Exhibits 1 and 2.

Nei ther party called a wtness. After oral argunent, the parties
were given ten days in which to file proposed reconmended orders.
The parties' proposed recomended orders have been consi der ed.

FI NDI NGS OF FACT

1. The Petitioner, Harllee Packing, Inc., fornmerly known as
Harl |l ee-Gargiulo, Inc., is a grower and shipper of Florida
veget abl es that generates wastewater fromits tomato-washing
oper ati on.

2. On January 8, 1992, the Departnent of Environnental
Regul ation (DER), the predecessor to the Respondent, the
Department of Environnmental Protection (DEP), adopted Florida
Adm ni strative Code Rule 17-660.805, which not only provided for
a CGeneral Permt for Disposal of Tomato Wash Water but al so
provi ded for an exenption fromthe requirenent to obtain a permt
under certain circunstances and conditions. (The rule was
renunbered in 1996 and is now Rul e 62-660. 805.)

3. In 1992, the Petitioner requested an exenption for its
t omat o- washi ng operation and entered into discussions with DER
regardi ng the tomat o-washi ng operation. On Cctober 6, 1992, the
Petitioner submtted information in support of its request for an
exenption. DER issued the Petitioner a Notice of Permt
Exenpti on on Novenber 13, 1992. The Notice of Permt Exenption
stated that the information submtted on Cctober 6, 1992,

provi ded "reasonabl e assurance that proper operation will occur



to prevent violations of the Departnent's rules and regul ations.™
There was no ot her evidence as to why the exenption was issued.

4. At the tinme of and since issuance of the Notice of
Permt Exenption, the Petitioner's tomato-washing operation has
used approximately 16,500 gal |l ons of wash-water a day. After use
in the tomat o-washi ng operation, the tomato wash-water is | oaded
froma storage tank into dedicated tankers for transportation and
uniformdistribution on uncultivated agricultural fields in
accordance with the Notice of Permt Exenption

5. The Notice of Permt Exenption prohibits distribution
during or within 24 hours after a rainfall event greater than a
10-year, 1-hour stormand requires a m ninmum 5-day resting period
bet ween distributions to any one distribution site. Runoff
outside the prescribed distribution sites also is prohibited.

Al though no wtness testified, it can be inferred fromthese
provi sions thenselves that their purpose was to control entry of
the tomato wash-water into the groundwater and to prevent surface
wat er runoff.

6. The Notice of Permt Exenption warned that it could be
revoked if the tomato-washing operation was substantially
nodified, if the basis for the exenption was determ ned to be
materially incorrect, or if the Petitioner failed to conply with
the specific conditions in the Notice of Permt Exenption.

7. On January 28, 1998, DEP issued a Notice of Exenption
Revocation. There was no evidence that the tomato-washing

operation has been nodified or that the Petitioner failed to



conply with the specific conditions in the Notice of Permt
Exenption. The exenption was revoked because "tomato washi ng
oper ati ons di schargi ng between 5000 and 50, 000 gal | ons per day
are required to obtain industrial wastewater general permts from

t he Departnent."”



CONCLUSI ONS OF LAW

8. Florida Adm nistrative Code Rul e 62-660.805 provides in
pertinent part:

(1) General Requirenents.

(a) This rule authorizes a general permt
for any person constructing or operating a
treatment and di sposal system for wash water
fromthe packaging of fresh market tomatoes
with a wash tank di schargi ng between 5, 000
and 50, 000 gal | ons per day, provided that al
of the conditions of this rule are net.

(b) Any tomato wash water disposal system
with a wash tank di scharging | ess than 5,000
gal l ons per day is exenpt fromthe
requi renent to obtain a Departnent industrial
wast ewater permt if:

1. The disposal of the systens
[sic] wash water does not cause a
vi ol ati on of any Depart nent
standard for surface or ground
water quality, and

2. Wash water is not discharged
directly to surface waters or to
ground waters through wells or
si nkhol es that allow direct contact
wth Cass Gl or Cass GI1I ground
wat er s.

Bet ween 1992 and 1996, the rule was nunbered 17-660. 805, but the
| anguage was the sane. The parties agree, as stated in the
Petitioner's Proposed Recommended Order: "The key issue for
resolution at the Final Hearing and on the Mtion for Summary
Recomrended Order is resolving the question of what is a

"di scharge' [for purposes of the exenption rule]."”

9. The Petitioner contends that the rule should be
interpreted to allow an exenption so long as a tomato wash
operation is not discharging 5,000 or nore gallons a day "into
waters of the State." Accordingly, the Petitioner contends that

its exenption was properly issued and that, in order to revoke
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the Petitioner's exenption, DEP would have had to prove that the
Petitioner was discharging 5,000 or nore gallons a day "into
waters of the State.”

10. In support of its interpretation of the rule, the
Petitioner points to other statutes and rules that nodify the
word "discharge" with the l[imtation "into waters of the State."
See Section 403.031(3), Florida Statutes (1997)(defining
"effluent limtations”" in ternms of restrictions on the discharge
of constituents "into waters of the state"); Florida
Adm ni strative Code Rule 62-620.200(12)(defining "discharge of a
pollutant” in terns of additions of pollutants "to waters") and
(13) (defining "discharge of wastes"” in terns of the
"introduction or addition to waters" of any substance that woul d
"pollute any waters of the State.")

11. DEP has made to no attenpt to prove a discharge into
waters of the State. Instead, DEP contends that Rule
62- 660. 805(1)(b) restricts permt exenptions to a "tomato wash
wat er di sposal systemw th a wash tank discharging | ess than
5,000 gal l ons per day" regardl ess of the disposition of the wash-
wat er .

12. In support of its interpretation of the rule, DEP
points out that the word "discharge"” itself is not defined in
ei ther Chapter 403, Florida Statutes (1997), or Florida
Adm ni strative Code Chapter 62-660. DEP also points out that the
statutes and rules cited by the Petitioner concern regul ation of

the constituents of wastewater. Meanwhi | e, other statutes and



rules use the word "di scharge” in a broader sense. See Florida
Adm ni strative Code Rule 62-610.200(13) (defining "disposal" as
"the discharge of effluent to injection well, effluent outfalls,
subsurface drain systens, and other facilities utilized strictly
for the release of effluent into the environnent") and
(19)(referring to discharges into the "environnent of that
state."); Rule 62-610.500(2)(a)(referring to discharges to
absorption fields); Rule 62-610.510(2)(referring to discharges to
| and application systens); and Rule 62-610.654 (referring to
"di scharges to system storage or the reuse systent).

13. Wiile the | anguage of Rule 62-660.805(1)(b) may not be
crystal clear, by limting exenptions to a "disposal system.

with a wash tank di scharging | ess than 5,000 gallons per day,"

t he exenption | anguage seens to focus on the quantity of

wast ewat er exiting the wash tank, regardl ess of the disposition
of the wash-water. Such an intent nmakes sense; otherw se, the
exenption would seemto be inpractical in that it could well be
much nore expensive and onerous to prove entitlenent to an
exenption than it would be to obtain a general permt; |ikew se,
it wuld seemto be nore difficult for DEP to adm nister such an
exenption process than it would be to adm nister the general
permt process. Meanwhile, were it the intent to all ow
exenptions so long as less than 5,000 gallons a day di scharged
into waters of the State, the rule easily could have been witten
to make such an intent clear. For these reasons, it is concluded

that the DEP's interpretation of the rule is correct.



14. The Petitioner also argues that, since DER issued the
Notice of Permt Exenption in 1992 with full know edge that nore
than 5,000 gallons a day would be | eaving the wash tank for
di stribution on agricultural |ands, DER nust have interpreted the
word "discharging"” in the rule to mean "di scharging into waters
of the State."” If it were clear that the Petitioner's exenption
was bei ng revoked solely because of a change in the agency's
interpretation of a rule, revocation m ght not be perm ssible.

Cf. CGSand Co. v. Dept. of Transp., 494 So. 2d 267 (Fla. 1lst DCA

1986); Food 'N Fun, Inc. v. Dept. of Transp., 493 So. 2d 23 (Fla.

1st DCA 1986); Wainwight v. Dept. of Transp., 488 So. 2d 563

(Fla. 1st DCA 1986). However, no witness testified, and the
evidence is not clear as to whether the exenption was based on
DER s interpretation of its rule or whether the exenption was

i ssued erroneously. |If, on the other hand, the exenption was
issued in error, the basis for the exenption was materially
incorrect, and DEP is authorized to revoke it under the terns of
the Notice of Permt Exenption

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Environnental Protection
enter a final order revoking the Petitioner's exenption.

DONE AND ENTERED this 16th day of Cctober, 1998, in

Tal | ahassee, Leon County, Florida.



J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of October, 1998.
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Terry Cole, Esquire

Certel, Hoffman, Fernandez
& Cole, P.A

Post O fice Box 1110

Tal | ahassee, Florida 32301

Ri cardo Muratti, Assistant General Counse
Jenni fer Fitzwater, Assistant General Counsel
Departnent of Environnental Protection

3900 Commonweal th Boul evard, Mail Station 35
Tal | ahassee, Florida 32399

Kat hy Carter, Agency derk

Ofice of General Counse

Departnent of Environnental Protection

3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse

Departnent of Environnental Protection

3900 Commonweal th Boul evard, Miil Station 35
Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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